
[bookmark: _Hlk82349596]NOTICE OF PROPOSED ASSESSMENT AND ASSESSMENT LIEN AND
REQUEST FOR CONSENT OF ASSESSMENT AND ASSESSMENT LIEN BY LENDER


Notice Date:  [DATE]
 
Lender: [NAME] (the “Lender”)
Lender Address: [ADDRESS]	
Property Address: [ADDRESS] (the “Property”) 
Property Owner(s): [NAME] (“Property Owner”)
Loan Number: [NUMBER]
Recorded Document No.: [NUMBER]

Why Lender Has Received this Notice

The Property Owner owns the Property. Lender is a “lender” (as defined in NRS 271.6315(5)) with respect to the Property as of the date hereof.
 
Property Owner or its lessee wishes to install one or more Qualified Improvement Projects at the Property pursuant to the [INSERT JURISDICTION] (the “Jurisdiction”) Commercial Property Assessed Clean Energy (“C-PACE”) financing program (the “Program”), adopted pursuant to Resolution No. [INSERT #] on [INSERT DATE] (the “Resolution”). The Property Owner requests Lender’s consent for the Property to participate in the Program, specifically Lender’s consent to the Recordation of the Notice of Assessment and Assessment Lien against the Property to secure the repayment of the financing or refinancing of such Qualified Improvement Project(s) pursuant to Section 271.6315(2)(e) of the Nevada Revised Statutes (as may be amended from time-to-time, “NRS”).  Capitalized terms used herein, but not defined herein, have the meaning given to such terms in the Resolution.
 
Background on the Program

Assessments created under NRS Chapter 271 have long been used by Municipalities to pay for improvements to Real Property that meet public policy objectives, such as sidewalks, parks, lighting districts, and water and sewer projects.  Legislation enacted in 2021 to amend NRS Chapter 271 authorizes Municipalities in the State of Nevada to establish C-PACE financing programs within their jurisdictional boundaries.  Financing through such programs helps stimulate local economies by allowing owners of Qualifying Commercial or Industrial Real Property obtain private low-cost, long-term financing for Qualified Improvement Projects. The Jurisdiction pursuant to the Resolution has established such a program.

Through the Program, the financing of Qualified Improvement Projects is provided by a private Qualified Capital Provider, and the principal amount of such financing is secured by the Assessment and Assessment Lien initially benefitting the Jurisdiction but immediately assigned to the Qualified Capital Provider.  The payments relating to the Assessment and Assessment Lien are made to, and collected by, the Qualified Capital Provider, which has the responsibility of billing, collection and enforcement of the Assessment and Assessment Lien.  

[bookmark: _Hlk82347090]Any “Lender” holding a lien on Property as of the date of creation of the Assessment and Assessment Lien must consent in writing to the creation of the Assessment and Assessment Lien to secure the financing or refinancing of the proposed Qualified Improvement Project, notice of which must be Recorded pursuant to NRS 2716315(2)(e).  Once Recorded, the Assessment and Assessment Lien shall (a) run with the land until paid in full and released of record, (b) not be subject to acceleration or extinguishment by the sale of any of the Real Property constituting the applicable Tract on account of the non-payment of general taxes, and (c) be prior and superior to all liens, claims, encumbrances and titles other than the liens of assessments and general taxes attached to the Property pursuant to the provisions of NRS 361.450.  Each amendment to the Assessment and Assessment Lien must also be Recorded, and once Recorded is binding upon the signatories and any other person who holds any interest in such Real Property to which it relates, regardless of whether that interest arose before or after the Recording of the Assessment and Assessment Lien.  The Assessment and Assessment Lien is enforceable by the Qualified Capital Provider by judicial foreclosure like a mortgage.

Summary of Program Qualifying Criteria

To qualify for the Program, the Property must meet the following statutory criteria: 
· The Property is located in the corporate boundaries of the Jurisdiction;
· The Property constitutes a Tract (as defined in NRS 271.235); and
· The Property is commercial or industrial property other than (i) a residential dwelling that contains fewer than 5 individual dwelling units, (ii) property financed by government-guaranteed financing that prohibits subordination of the government’s interest therein or otherwise prohibits a contract under the Act, and (iii) property owned by the US Department of Defense.

To qualify for the Program, the proposed improvements to the Property to be C-PACE-financed must meet the following statutory criteria:
· The proposed improvements are permanently affixed to the Property;
· The proposed improvements have a useful life of not less than ten (10) years; and
· The proposed improvements qualify as (i) an Energy Efficiency Improvement Project as determined by an Energy Audit performed by a Qualified Service Company, (ii) a Renewable Energy Project as supported by a written feasibility study by a Qualified Service Company, (iii) a Resiliency Project as determined by a licensed professional in the field of resiliency projects approved by the Jurisdiction, or (iv) a Water Efficiency Improvement Project as determined by a written analysis by a Qualified Service Company (each as defined in the Act).

To qualify for the Program, the proposed financing of the Qualified Improvement Project must meet the following statutory criteria:
· All applicable “Lenders” in existence as of the date of creation of the Assessment and Assessment Lien must consent to the transaction pursuant to the attached consent, which must be Recorded against the Property;
· The Jurisdiction and the Property Owner must enter into an Assessment Agreement, which becomes an attachment to the Notice of Assessment and Assessment Lien and will be Recorded against the Property;
· If the Financing is through a Qualified Capital Provider, the Qualified Capital Provider and the Property Owner shall enter into a Financing Agreement (which is essentially the loan agreement);
· For improving or retrofitting an existing structure, the amount of the Assessment and Assessment Lien for a Qualified Improvement Project shall not exceed twenty-five percent (25%) of the fair market value of the Property assessed, as determined by a certified appraiser pursuant to guidelines adopted under NRS 271.6325;
· For a new structure or gut rehab, the amount of the Assessment and Assessment Lien for a Qualified Improvement Project shall not exceed thirty-five percent (35%) of the fair market value of the Property as determined by a certified appraiser pursuant to guidelines adopted under NRS 271.6325; and
· The contract for the Qualified Improvement Project must be an independent contract with a contractor licensed in the State of Nevada.

Reasons Supporting Lender Consent to the Assessment and Assessment Lien

1. Qualified Improvement Projects financed through the Program have public benefits. To qualify for the Program, a project must install improvements that decrease energy consumption, generate energy from renewable sources, reduce water consumption, conserve or remediate water or improve safety and public health through certain resiliency enhancements (e.g., seismic stability). Under the Program eligibility requirements, a proposed project must include verification by a qualified and licensed professional certifying that the improvements will provide these public benefits.  Therefore, Qualified Improvement Projects typically enhance property value and improve its collateral value for the mortgage or other obligatory interests that Lender holds in the Property. 
 
2. Assessment and Assessment Lien payments do not accelerate.  Most loan agreements permit acceleration (i.e., all amounts become due and payable upon default); however, if Capital Provider or another lender forecloses on the Property, only the Assessment and Assessment Lien payments currently due and in arrears plus any applicable interest or penalties under the Financing Agreement would be payable (not the entire balance because acceleration is not an available remedy under the Program).  The remaining balance of the Assessment and Assessment Lien runs with the land and regular installment payments would be paid by the new Property owner.  
 
3. Improvements financed through the Program often reduce operating costs.  Creating resiliency and energy and water efficiencies often reduces utility bills and cuts down on the potential for catastrophic damage to the Property from overuse of outdated system.  Further, such improvements often improve health and comfort of occupants, all of which make a Property more attractive to lessees and future owners.

4. Qualified Improvement Projects financed through the Program align with sustainability plans and commitments of everyone involved.  The Jurisdiction has adopted the Program in furtherance of its goal to promote sustainable building and to protect public health and safety.  The Program likely aligns with similar goals of Lender.

Things that Lender Should Know Regarding this Project

Property Owner has indicated its intention to apply for Program Financing. The proposed terms of this Financing are as follows:
 
	Description of Qualified Improvement Project(s):
	

	Total cost of Qualified Improvement Project(s):
	

	Total Program financing requested (+/- 5%):
	

	Annual interest rate for Financing not to exceed:
	

	Term of repayment of Financing:
	

	Total estimated payments/occurrence:
	

	# of payments per year:
	



As required by the Act, Property Owner is sending this Notice of Proposed Assessment and Assessment Lien and Request for Consent of Assessment and Assessment Lien by Lender to:
· provide notice of Property Owner’s proposed participation of the Property in the Program;
· request confirmation from Lender that such participation will not trigger a default nor the exercise of any remedies under the documents creating Lender’s encumbrance on the Property; and
· provide notice that, upon Property Owner’s participation in the Program, the agreements required to create the Assessment and Assessment Lien will require Financing payments collected in installments that (a) run with the land until paid in full and released of record, (b) are not subject to acceleration or extinguishment by the sale of any of the Real Property constituting the Tract on account of the non-payment of general taxes, and (c) are prior and superior to all liens, claims, encumbrances and titles other than the liens of assessments and general taxes attached to the Tract pursuant to the provisions of NRS 361.450.

Property Owner acknowledges and agrees that the participation of the Property in the Program shall not modify Lender’s agreements with Property Owner nor Property Owner’s commitment to pay on a timely basis the existing obligations to Lender which are secured by the Property. 

Execution and Return of Consent. Property Owner would appreciate your executing the attached Consent Form for Program and returning it to the undersigned at your earliest convenience.  The attached will be Recorded against the Property at the closing of the C-PACE Financing.
 
Sincerely,

[PROPERTY OWNER NAME]

By:	                     	                                  	
Name:	                     	                                  	
Its:	                     	                                  	                  	                                  	
 
PROPERTY OWNER MAILING ADDRESS: [_______________]

APN(s): [INSERT]

RECORDING REQUESTED BY
AND WHEN RECORDED
RETURN TO:

[NAME]
[ADDRESS]
Attn: [NAME]

[The undersigned hereby affirms that the 
attached document, including any exhibits,
hereby submitted for recording does not 
contain the personal information of any 
person or persons (per NRS 239B.030)][footnoteRef:1] [1:  NTD (delete prior to execution):  Confirm County recording requirements (this statement is not required in Clark County).  Margins should be at least 1” all around with all font, including footers, being at least 10pt.  Blue or black ink should be used for signature and the Nevada statutory form of notary block should be used if notarized within Nevada.] 


LENDER CONSENT TO ASSESSMENT AND ASSESSMENT LIEN
 
Notice Date:  [DATE]
 
Lender: [NAME] (the “Lender”)
Lender Address: [ADDRESS]	
Property Address: [ADDRESS] (the “Property”) 
Property Owner(s): [NAME] (“Property Owner”)
Loan Number: [NUMBER] (the “Loan”)
Loan Recorded Document No.: [NUMBER]

[bookmark: _Hlk82416181]	This Lender Consent to Assessment and Assessment Lien (this “Consent”) is given by the undersigned entity (together with its successors and assigns, the “Holder”) with respect to the above-referenced Property in relation to [INSERT JURISDICTION] (the “Jurisdiction”) Commercial Property Assessed Clean Energy financing program (the “Program”), adopted pursuant to Resolution No. [INSERT #] on [INSERT DATE] (the “Resolution”).  Capitalized terms used herein but not otherwise defined have the meanings ascribed to such terms in the Resolution.
 
A.	The Holder is in receipt of written notice dated [DATE] (“Notice”) from the Property Owner that it intends to finance the installation, on certain real property described on Exhibit A attached hereto and incorporated herein by this reference (the “Property”), of certain Qualified Improvement Projects that will be permanently fixed to the Property and that will be financed by participating in the Program.
 
B.	The Holder understands that, as a result of the Assessment Agreement between the Jurisdiction and the Property Owner and a Financing Agreement between the Property Owner and [INSERT NAME] (the “Capital Provider”), that the Assessment and Assessment Lien against the Property, as described in the Assessment Agreement and in the Financing Agreement between the private Capital Provider and the [Property Owner][Property Owner’s lessee],[footnoteRef:2] once Recorded, shall (a) run with the land until paid in full and released of record, (b) not be subject to acceleration or extinguishment by the sale of any of the Real Property constituting the Tract on account of the non-payment of general taxes, and (c) be prior and superior to all liens, claims, encumbrances and titles other than the liens of assessments and general taxes attached to the Tract pursuant to the provisions of NRS 361.450.  Each amendment to the Notice of Assessment and Assessment Lien or Assessment Agreement must be Recorded, and once so Recorded is binding upon the signatories and any other person who holds any interest in such Real Property to which it relates, regardless of whether that interest arose before or after the Recording of the Notice of Assessment and Assessment Lien.  Recording of any amendment will not affect such priority. [2:  NTD (delete prior to execution): Choose bracketed language as applicable.] 


C.	The Property Owner has agreed in a manner acceptable to the Holder to uphold and pay on a timely basis both the existing obligations to Lender which are secured by the Property and the proposed payments of the Financing Amount to Capital Provider.  
 
D.	The Holder consents to the Property’s participation in the Program and to the terms of the Notice Assessment and Assessment Lien, the Assessment Agreement, the Act, the Resolution, the Program Guide and all agreements entered into between the Jurisdiction, Capital Provider, Property Owner and Applicant with respect thereto.

E.	The undersigned hereby represents that it is authorized to execute this Consent on behalf of the Holder. The Holder hereby: (i) confirms that it has received the Notice; (ii) acknowledges the creation by the Jurisdiction of the Assessment and Assessment Lien; (iii) consents to the Assessment Agreement, the Financing Agreement and the Recordation of the Notice of Assessment and Assessment Lien; and (iii) agrees that the participation of the Property in the Program and the execution of the foregoing documents will not constitute a default nor trigger the exercise of any remedies under the Holder’s loan or any agreements or other instruments relating to the Loan or to the Property. 

F.	The Holder hereby acknowledges that the Property Owner, the Jurisdiction, the Capital Provider the Program Administrator and the Jurisdiction Representative may rely on the representations and acknowledgements of the Holder set forth in this Consent.  

G.	If any term, covenant, condition or provision of this Consent, or the application thereof to any person or circumstance, shall to any extent be held by a court of competent jurisdiction to be invalid, void or unenforceable, the remainder of the terms, covenants, conditions or provisions of this Consent, or the application thereof to any person or circumstance, shall remain in full force and effect and shall in no way be affected, impaired or invalidated thereby. This Consent and the transactions contemplated hereby, and all disputes between the parties hereto under or related to the Consent or the facts and circumstances leading to its execution, whether in contract, tort or otherwise, shall be governed by and construed in accordance with the laws of the State of Nevada, applicable to contracts executed in and to be performed entirely within the State of Nevada, without regard to the conflicts of laws principles thereof.

[Signatures and acknowledgements appear on the following pages]
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Holder:
[LENDER NAME]

By:  	________________________________        	 
Name:	________________________________	 
Its:	________________________________



STATE OF ______________

COUNTY OF ____________


		This instrument was acknowledged before me on ________, 20__ by ___________________

as ______________________________________ of [LENDER NAME].


(Seal, if any)					_______________________________________
							Signature of Notarial Officer

EXHIBIT A
Legal Description of the Property

(Attached)
 
 

















